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I. Introduction 

1. Let me first say how pleased I am to be presented with this opportunity to address 

you at this Conference organised by the Nani Palkhivala Arbitration Centre on the 

theme of strengthening arbitration in India. It is always a pleasure for me to speak to 

members of the legal profession in India. I am especially grateful to Mr Arvind Datar, 

Senior Advocate, who invited me to speak at this event some time ago and then with 

patience, grace and elegance, attended to a number of requests from my office in 

order to accommodate my schedule. I really am deeply grateful and delighted that it 

has all worked out. 

 

 
* Sundaresh Menon, Chief Justice of the Supreme Court of Singapore. I am grateful to my 
colleague, Mr Scott Tan and my law clerk, Ms Eden Li Yiling, who assisted me with the research and 
preparation of this paper and who discussed many of the ideas with me. 
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2. The subject of my address today, the Role of the National Courts of the Seat in 

International Arbitration, was, as mentioned by Mr Datar, something worked out in 

consultation with him. Given that this conference is inspired in large part by the 

aspirations of the Indian arbitration community for India to play its part as a key seat 

for international arbitrations, the choice of topic seemed entirely apt. There can be little 

doubt today that arbitration has emerged as the preferred mode of resolving 

transnational commercial disputes. For commercial parties, one of arbitration’s major 

attractions is the benefit of finality that is assured by the general exclusion of any right 

of appeal. Coupled with the pro-enforcement policy that is reflected in the New York 

Convention1 and the Model Law,2 one might fairly conclude that the international 

arbitration system is designed to facilitate the enforcement of the award once it has 

been rendered. But the experience of the international community shows that in one 

key respect at least, finality and certainty remain tantalisingly out of reach – this 

concerns the effect of decisions of the seat court on subsequent enforcement 

proceedings. 

3. Consider the following scenario. An award debtor, dissatisfied with the outcome 

of the arbitration proceedings, successfully sets aside the award at the seat court. 

Undeterred, the award creditor attempts to enforce the vacated award in a different 

jurisdiction. How should the enforcing court treat the seat court’s prior decision to set 

aside the award? Or take the converse situation where the seat court dismisses the 

setting aside application and upholds the award: does that decision have any impact 
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on subsequent enforcement proceedings in which the award debtor raises the same 

grounds for resisting enforcement as it did in the setting aside application? 

4. The answer to this question depends to some extent on whether one subscribes 

to territorialism or to the delocalisation school of thought. As I shall elaborate, 

jurisdictions remain divided on this point. It may well be that so long as this doctrinal 

divide remains, there will never be a consensus on the significance to be ascribed to 

decisions of the seat court.  

5. However, this does not mean that the goals of (a) enhanced predictability in the 

enforceability of awards, (b) avoiding re-litigation of the identical issues in different 

fora, and (c) greater finality and certainty in international arbitration cannot be 

achieved, at least in part. In the next 45 minutes or so, I will explore how common law 

jurisdictions such as India and Singapore have within their legal arsenal certain 

doctrines that can be employed in a principled manner to answer the question of how 

an enforcing court should treat decisions of the seat court. I suggest that even in the 

absence of treaty-based reform, individual jurisdictions can play a part in promoting 

greater finality and certainty by adopting these doctrines in a broadly consistent 

manner. 

II. The nature of arbitration – territorial or delocalised? 

6. To set the stage, I begin by sketching the broad contours of the doctrinal debate 

between territorialism and delocalisation. 
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7. The territorialist view is also referred to as the “jurisdictional” view. It holds that 

every arbitration is attached to a particular jurisdiction, the seat of the arbitration, and 

is subject to both the law and the jurisdiction of the courts of the seat.3 This view draws 

from the notions of Westphalian sovereignty, and it argues that since each state is 

exclusively empowered to regulate and enforce laws relating to persons, property, or 

events within its boundaries, the law of the seat should exclusively regulate the 

legitimacy and legality of arbitrations that take place within it.4 Proponents of the 

territorialist view would therefore hold that an award that has been set aside by the 

seat court has no legal existence or effect and cannot be enforced in any other 

jurisdiction for the simple reason that there is nothing left to enforce. “Ex nihilo nihil fit”, 

they would say, or nothing can come out of nothing.5 

8. In contrast, under the delocalised view, the system of arbitration is viewed as a 

part of a transnational legal order that is independent of any national legal system. No 

single state, not even the seat of the arbitration, has the final say on the validity or 

enforceability of an award. Consequently, the impact of the seat court’s decision to set 

aside an award is confined to its own jurisdiction and does not finally determine the 

status of the award in another jurisdiction. As Professor Jan Paulsson puts it, 

delocalisation raises “the possibility that an award may be accepted by the legal order 

of an enforcement jurisdiction whether or not the legal order of its country of origin has 

also embraced it”.6 

9. The approach of the French courts perhaps best epitomises delocalisation 

theory. In the Hilmarton case,7 arbitration proceedings took place between Hilmarton 
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and Omnium in Switzerland. Hilmarton successfully set aside the arbitral award before 

the Swiss courts. Subsequently, Omnium sought to enforce that very award in France. 

The Cour de cassation held that the award was an international award and so was not 

integrated into the Swiss legal order. Hence, as far as the French were concerned, the 

award continued to be in existence even though the Swiss courts had annulled it for 

non-compliance with Swiss law. The approach in Hilmarton was followed several years 

later by the Paris Cour d’appel in the Chromalloy Aero Services decision,8 where an 

award rendered in Egypt was held to be enforceable in France even though it had 

already been set aside by the Egyptian courts. 

10. The Cour de cassation had the occasion once again to consider a similar situation 

in the famous Putrabali case.9 That concerned a trade arbitration between Putrabali 

and Rena in London. In 2001, the tribunal rendered an award in Rena’s favour. 

Putrabali appealed on a point of law to the English High Court, as is provided for under 

English law. The High Court set aside the award in part and remitted it to the tribunal, 

which then rendered a fresh award in August 2003, substituting the original award with 

one in Putrabali’s favour. However, in September 2003, Rena commenced 

proceedings to enforce the original award in France and it succeeded notwithstanding 

(a) the English court’s decision to set aside part of the original award and (b) the 

existence of the second award substituting the first. In arriving at its decision, the Cour 

de cassation explained that an international arbitral award is “not anchored in any 

national legal order” but is instead “a decision of international justice whose validity 
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must be ascertained with regard to the rules applicable in the country where its 

recognition and enforcement is sought”.  

A. Problems with delocalisation theory 

11. The chief downside of the delocalised view is plain. It is the lack of finality and 

the possibility that identical issues may be re-litigated in multiple jurisdictions. If an 

enforcing court is not bound, so to speak, by decisions of the seat court, then the same 

issues might have to be litigated multiple times.10 There is an irony here. Delocalisation 

theory rests on the premise that arbitration is governed not by any domestic law but 

by an international legal order. The ideal is that a common legal framework, freed of 

local idiosyncrasies, would apply to all arbitration proceedings. But that is not the effect 

of delocalisation theory. Because it accords primacy to no jurisdiction and to no legal 

order, the ultimate result is chaos. It leads to multiple localised adjudications of the 

enforceability of an award in different jurisdictions, with the same issues and 

arguments being revisited each time, possibly giving rise to inconsistent decisions.  

12. I accept, of course, that national legal orders are different and may assign 

different legal outcomes to the same event.11 But where conflicting decisions are 

reached on the same facts, the result is systemic uncertainty which not only 

undermines the objectives of the New York Convention and the Model Law, but also 

leads to higher transaction costs for commercial entities.12 Parties who agree to submit 

their dispute to arbitration expect to, and should receive, a final adjudication of their 

rights and liabilities once and for all.  
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B. Problems with territorialism 

13. It appears that in comparison to delocalisation theory, territorialism has much 

greater potential to achieve finality and certainty. Under a strict territorialist view, 

decisions of the seat court occupy primacy of place, because the international validity 

of the award is inextricably linked to its validity under the law of the seat.13 If the seat 

court has already set aside an award, any attempt by the award creditor to enforce the 

award would be doomed to failure because the enforcing court will take the view that 

a vacated award has no legal existence or effect.  

14. But one might question why the decision of the seat court should bind the 

enforcing court when the New York Convention reserves to each sovereign state a 

degree of control over foreign arbitral awards. Article V(1)(e) of the Convention 

provides that recognition of the award “may” – not “must” – “be refused at the request 

of the party against whom it is invoked” if the award has been “set aside by a 

competent authority of the country in which, or under the law of which, that award was 

made”. Adherents of delocalisation theory have long pointed to this and argued that 

the use of the permissive “may” suggests that it is not mandatory for the enforcing 

court to refuse to enforce an award vacated by the seat court; and, conversely, that an 

enforcing court may enforce an award even if it has been set aside by the seat court.14 

15. One example of a situation where the enforcing court might not wish to be bound 

by the decision of the seat court may be found in the Yukos case.15 In September 

2006, an arbitral tribunal seated in Russia rendered four awards in favour of Yukos 
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against Rosneft. Yukos commenced enforcement proceedings in the Netherlands in 

March 2007, but two months later, in May 2007, Rosneft succeeded in setting aside 

these awards before the Moscow Arbitrazh court. It then challenged the enforcement 

proceedings by relying on the Russian judgments. In response, Yukos argued that the 

Russian judgments were the result of a partial judicial process and hence unworthy of 

recognition in the Netherlands. The Amsterdam Court of Appeal agreed with Yukos 

and held that “it [was] so likely that the Russian civil court judgments setting aside the 

arbitral awards are the result of an administration of justice which is to be qualified as 

partial and dependent, that it is not possible to recognise those judgments in the 

Netherlands.” Accordingly, the Amsterdam Court of Appeal chose to allow the 

enforcement of the arbitral awards in the Netherlands.  

16. In March 2010, Yukos sought to enforce the awards in England and Rosneft 

again objected, relying on the Russian annulment judgments. Mr Justice Simon held, 

agreeing with the Dutch courts, that it would be “both unsatisfactory and contrary to 

principle if the Court were bound to recognise a decision of a foreign court which 

offended against basic principles of honesty, natural justice and domestic concepts of 

public policy.”16 Again, the awards were successfully enforced.  

17. As can be seen from the Yukos cases, there are instances in which an enforcing 

court should be allowed to enforce an award notwithstanding that it might have been 

vacated in its seat. In Yukos, neither Dutch nor English public policy would allow the 

recognition of a foreign judgment which was found to be tainted by partiality. Yet, under 

a strict territorialist approach that did not admit of any exceptions, the Dutch and 
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English courts would not have had any flexibility in this matter: the consequence of the 

Russian judgments would have been to extinguish the legal existence of the arbitral 

awards entirely, leaving nothing for the enforcing court to enforce.  

18. In this context, I think it becomes relevant also to consider Article 34(2)(b) of the 

Model Law, which provides that a court may set aside an arbitral award (a) where the 

subject matter of the dispute is not capable of settlement by arbitration under the law 

of the seat or (b) where the award is in conflict with the public policy of the seat. Given 

that matters of arbitrability and public policy are inherently unique to each state, why 

should the decision of a state on one of these uniquely local issues determine what 

position the court of another state – having regard to its own unique domestic 

circumstances – should take? Without the power and ability to protect their own 

interests, states might be unwilling to commit to recognising and enforcing any awards 

within their territories.17  

19. Further, Article VII of the New York Convention provides that the parties may 

avail themselves of an award in the manner and to the extent allowed by the law of 

the country where that award is sought to be relied upon. An approach which ties the 

hands of the enforcing courts by compelling adherence to the seat court’s prior 

decision arguably erodes the arbitrating parties’ rights to invoke more favourable 

national laws at the enforcement stage.18 

20. What this discussion shows is that there is no easy answer to the issue of the 

proper role that the seat court should play in international arbitration. Both pure 
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territorialism and pure delocalisation are not without their difficulties, and the best 

approach possibly lies somewhere between these two extremes.19 

III. A proposed common law approach 

21. The root of the problem lies with the drafting of Article V of the New York 

Convention – exactly what are the circumstances under which the enforcing court 

“may” enforce an award that has been set aside by the seat court? When may the 

enforcing court choose to deviate from the seat court’s decision? The lack of guidance 

as to how Article V of the New York Convention should be interpreted has led to the 

emergence of inconsistent and conflicting decisions around the world.20 Clarity could 

be provided by amending the New York Convention, but severe practical obstacles 

stand in the way of any such endeavour.21 

22. However, my view is that even in the absence of treaty-driven reform, the 

international community can and should move towards greater coordination and 

coherence between legal systems. In the 30th Annual Freshfields Lecture, Lord Mance 

proposed that in keeping with the English position, decisions of the seat court should, 

in the ordinary case, be treated as final save in exceptional circumstances “when 

justified on some recognised common law principle”.22 Elaborating on this, Lord Mance 

made mention of cases which applied principles governing the recognition of foreign 

judgments, such as the Yukos dispute. He also briefly touched on issue estoppel and 

noted that the applicability of this doctrine would depend on whether there existed an 

identity of issues.  
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23. Drawing on these helpful ideas raised by Lord Mance, I propose to delve deeper 

into the common law doctrines of the recognition of foreign judgments and issue 

estoppel, and elaborate on how they may be applied in a principled manner in the 

arbitral context. My proposed approach towards the treatment of decisions rendered 

by seat courts can briefly be summarised as follows. Where the seat court has 

rendered its decision on a setting aside application, the enforcing court should first 

decide whether it will recognise the decision of the seat court. If it decides that the 

decision of the seat court should not be recognised, then it would not be constrained 

by the decision in any way. If, however, it decides that the foreign judgment should be 

recognised, then the judgment should be examined further to consider the issue it has 

decided so as to determine whether it may be relied on to raise an issue estoppel in 

the enforcement proceedings. And if an issue estoppel is found to arise, the decision 

of the seat court would serve as the once-and-for-all determination of the parties’ rights 

in relation to that issue. 

24. In my view, such an approach has the potential to alleviate the problems of re-

litigation and inconsistent judicial outcomes mentioned above, and will ultimately 

contribute to greater finality and certainty in international arbitration. The major 

advantage of this approach is that it can be readily accommodated within the existing 

legal framework of most common law jurisdictions. Common lawyers would be familiar 

with the principles governing the recognition of foreign judgments and issue estoppel. 

Since the decision of the House of Lords in Carl Zeiss Stiftung v Rayner & Keeler Ltd,23 

it has been accepted that issue estoppel can be applied in the context of cross-border 
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re-litigation. As I will explain later, there is no good reason why it cannot similarly be 

applied in this arbitral context. 

25. In addition to the two doctrines mentioned by Lord Mance, I will also consider a 

third concept – the extended doctrine of res judicata. The approach outlined earlier is 

premised on the award debtor having commenced setting aside proceedings. But in 

the scenario where the award debtor has chosen not to go on the offensive, there will 

not be any seat court judgment. The question then is whether the award debtor should 

be prevented by the extended doctrine of res judicata from raising issues at the 

enforcement stage on the basis that it could have commenced setting aside 

proceedings at the seat and raised these issues then, but did not. As I will explain later, 

I do not think that award debtors should be constrained in this way, because this would 

deprive them of the choice of remedies they are entitled to under the Model Law. 

A. Principles governing the recognition of foreign judgments 

26. I begin by considering the subject of the recognition of foreign judgments. Every 

system of private international law will have a set of rules relating to the recognition 

and effect to be given to foreign legal decisions. To address the uncertainty over the 

wording of Article V of the New York Convention, several academics have proposed 

what is known as the “judgment route”.24 That is to say, where the seat court has 

rendered a final decision on the validity of an award, the enforcing court will apply its 

domestic rules on the recognition of foreign judgments to determine whether to 

recognise the seat court judgment. If the judgment is one that is entitled to recognition, 
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the decision should be respected. Thus, if the award has been set aside, enforcement 

will be refused; conversely, if the award has been upheld, the enforcing court should 

consider whether the decision of the seat court gives rise to an estoppel (see Part 

III(B) below). However, if the seat court’s judgment does not meet the criteria for 

recognition, the question of whether the award should be enforced would be 

considered afresh by the enforcing court wholly unconstrained by whatever has 

happened before the seat court. As a matter of principle, it seems that this analysis 

should apply irrespective of whether the seat court decided to set aside or uphold the 

award. 

27. The English High Court appeared to endorse the “judgment route” in its decision 

in the Malicorp case.25 Malicorp attempted to seek enforcement of an award against 

Egypt even though the award had been set aside by the Egyptian court, which was 

the seat court. Malicorp argued that the Egyptian court had been biased in setting 

aside the award. Mr Justice Walker applied what he referred to as the “preferred 

approach” of the English courts – that is, although the court had the discretion to 

enforce an award that had been set aside, it would not be right to exercise that 

discretion if “applying general principles of English private international law, the set 

aside decision was one which this court would give effect to.”26 Having found that there 

was no positive and cogent evidence of bias, he held that there was no reason not to 

recognise the judgment of the Egyptian courts. 

28. One seeming disadvantage of the “judgment route” approach is that each 

enforcing court would be required to apply its own domestic rules on the recognition 
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of foreign judgments. Given that the principles governing such recognition may vary 

from jurisdiction to jurisdiction, it has been asked whether applying the “judgment 

route” will truly contribute to finality and certainty in international arbitration.27 

29. I think that any such fear may be overstated. It appears that across the board, 

there exist basic similarities in the criteria applied in recognition and enforcement 

practices.28 For instance, it seems to be common ground that a judgment should not 

be recognised if the seat court’s judgment is tainted by procedural unfairness, bias, or 

corruption, or if it violates the enforcing court’s public policy or is generally contrary to 

fundamental notions of justice.29 This is well-illustrated by the Yukos cases, which I 

referred to earlier, where both the Dutch and English courts refused to recognise the 

setting aside decisions handed down by the Russian courts on the basis that they were 

tainted by partiality.30 Both courts used the language of recognition, and the similarity 

in their reasoning reveals that even across the civil-common divide, there is something 

akin to a convergence in certain core principles governing the recognition of foreign 

judgments. In the Asian Business Law Institute’s compendium of reports on the 

recognition and enforcement of judgments in Asia which was published just last month, 

it was observed that there exists a great deal of commonality in the rules on recognition 

and enforcement, particularly amongst common law jurisdictions, where it was stated 

that save for a “handful of issues”, there are “no significant differences” in the relevant 

rules.31 
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30. It seems to me, therefore, that an approach which calls upon enforcing states to 

apply their domestic principles relating to the recognition of foreign judgments will not 

generate undue uncertainty or inconsistency.  

B. Issue estoppel 

31. Applying the principles governing recognition, however, is only half the battle 

won. The recognition of a judgment means treating the claim which was adjudicated 

as having been validly determined by a foreign court.32 However, this begs the 

following question: Is re-litigation thereby precluded? This is a question which belongs 

to the law of res judicata, which comprises three distinct and interrelated principles, 

one of which is the doctrine of issue estoppel. Issue estoppel aims to prevent parties 

from re-opening issues that have already been determined in a final judgment on the 

merits by a court of competent jurisdiction between the same parties.33 

32. A final judgment by the seat court qualifies as a judgment capable of giving rise 

to an issue estoppel because it is a decision on the merits of the issues raised in the 

setting aside application by a court of competent jurisdiction.34 Subject to the 

satisfaction of the other elements required to establish issue estoppel (namely, an 

identity of parties and subject matter), the seat court’s decision on certain legal and/or 

factual issues should preclude the same parties from asserting the contrary in 

subsequent enforcement proceedings. Issue estoppel, if it applies, would thus prevent 

the unsuccessful party from re-litigating the same issues in different jurisdictions 

around the world. I would argue that such an outcome is fair: there is no reason why 
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a party should be allowed to take multiple bites at the cherry if it had raised an issue 

before an impartial court of competent jurisdiction and received a fair hearing and final 

decision on the matter.35 

33. The use of issue estoppel in the arbitral context has received significant judicial 

support, most notably in the decision of the English High Court in the Diag case.36 A 

dispute between Diag and the Czech Republic was referred to arbitration and the 

Czech tribunal rendered an award in favour of Diag, which then attempted to enforce 

the award in France, Luxembourg, the United States and Austria. The Supreme Court 

of Austria held that the award was not binding within the meaning of Article V(1)(e) of 

the New York Convention and therefore not enforceable. The award subsequently 

came up for enforcement in England and enforcement was again resisted on the 

ground that the award was not binding. The question before Mr Justice Eder was 

whether the earlier Austrian judgment gave rise to an issue estoppel such that the 

award should likewise be held to be not binding in the English enforcement 

proceedings. Mr Justice Eder held that it did, and said it made no difference that the 

Austrian court’s conclusion had been reached in the context of the New York 

Convention, and not the applicable English statute,37 because the issue being decided 

– whether the award was “binding” – was exactly the same. 

34. In the course of his judgment, Mr Justice Eder appeared to draw a distinction 

between situations where the foreign court had decided on “questions of arbitrability 

and of public policy” and where it had decided on whether an award was “binding”. He 

thought the former situation would not ordinarily give rise to an issue estoppel; but an 
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issue estoppel would normally arise in the latter situation.38 I agree. Public policy, as 

well as the arbitrability of a particular dispute, which is ultimately governed by the 

dictates of public policy, are both quintessentially local matters on which states are 

entitled to take different views.39 Thus, the question whether an award is consistent 

with the public policy of country A is different from whether that same award is 

consistent with the public policy of country B. It follows from this that one of the 

elements required to establish issue estoppel – identity of subject matter – would not 

be satisfied in that context.40 The same point was made by the English Court of Appeal 

in the Yukos case as follows:41 

… The standards by which any particular country resolves the question 

whether courts of another country are ‘partial and dependent’ may vary 

considerably … It is our own [English] public order which defines the 

framework for any assessment of this difficult question; whether such 

decisions are truly to be regarded as dependent and partial as a matter of 

English law is not the same question as whether such decisions are to be 

regarded as dependent and partial in the view of some other court according 

to that court’s notions of what is acceptable or otherwise according to its law. 

35. However, in the context of other grounds of setting aside, there seems to be much 

less resistance to the idea that the enforcing court should defer to the decision of the 

seat court. Diag itself is one good example. Another is the decision of the English High 

Court in Minmetals Germany GmbH v Ferco Steel Ltd.42 There, the seat court had 

rejected a challenge to the award on the ground of procedural irregularity. The award 

debtor subsequently sought to rely on the same ground to resist enforcement 

proceedings in England. Mr Justice Colman held that when the award debtor had 
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applied for a remedy against the award on the ground of procedural defects before the 

seat court, it would “normally be a very strong policy consideration before the English 

courts that it has been conclusively determined by the courts of the agreed supervisory 

jurisdiction that the award should stand.”43 This approach in Minmetals has been 

endorsed in several jurisdictions, including Australia44 and Hong Kong.45 Although 

these courts did not employ the language of estoppel, it is evident that key to their 

decision was the fact that there had been a decision of the seat court on the issue 

which settled the matter.  

36. It may be observed that the proposed approach differentiates between awards 

that are set aside on grounds that might find more “transnational” resonance (such as 

procedural irregularities), and grounds that have a distinctly “domestic” flavour, such 

as arbitrability or the violation of public policy. This finds a parallel in the approach 

proposed by Professor Paulsson, who has suggested that an annulment by the seat 

court should not be a bar to international recognition and enforcement of the award 

unless the award was annulled on one of what he calls the “internationally recognised 

grounds” set out in Article V(1)(a) to (d) of the New York Convention. When an 

enforcing court is faced with such a so-called “international standard annulment”, he 

says the enforcing court should respect the seat court’s decision and refuse to enforce 

the award. In contrast, where an award is annulled on a ground that is not 

“internationally recognised”, it is a “local standard annulment” which has no worldwide 

preclusive force and the enforcing court is entitled to consider the matter afresh.46  
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37. Drawing on the approaches of Mr Justice Eder in Diag and Professor Paulsson, 

the position may be stated as follows. Issue estoppel would likely arise where the seat 

court has made a decision on what I shall refer to as the “international grounds” stated 

in Article V(1)(a) to (d) of the New York Convention, which relate mainly to procedural 

irregularities that affect the arbitration proceedings. On the other hand, where the seat 

court has decided an issue relating to one of the “domestic grounds” stated in Article 

V(2)(a) and (b) of the New York Convention, which concern the quintessentially 

domestic issues of arbitrability and public policy, the seat court’s decision would not 

ordinarily be capable of founding an issue estoppel, and each enforcing state would 

be entitled to consider the matter afresh in accordance with its own domestic 

standards. 

38. Before I leave this point, I would make one further observation. The analysis I 

have proffered draws no distinction between decisions of seat courts and enforcing 

courts. Indeed, the estoppel in Diag arose from the decision of a foreign enforcing 

court, not the seat court. In principle, I see no reason why the decision of an 

enforcement court should be treated any differently for the purposes of the doctrine of 

issue estoppel. In my view, the same principles ought to apply – that is, a decision 

made on an “international ground” ought to be capable of giving rise to an estoppel, 

but not one based on a “domestic ground”. 

39. There are some who have argued that uncertainty and even arbitrariness will be 

generated by this because if there are concurrent enforcement proceedings, it would 

be left to chance which enforcing court renders its decision first and assumes 



 

 

 

20 

preclusive effect in relation to subsequent decisions.47 By contrast, if only seat court 

judgments have preclusive effects, then there would be greater certainty for the simple 

reason that there is only one seat court but there can be multiple enforcing courts. 

40. I acknowledge that there is such a risk, but I think it can be mitigated by the use 

of yet another common law tool: the case management stay. It has long been 

established that a court has the inherent power to stay its own proceedings. This power 

may be exercised in a wide range of circumstances, and in pursuit of a wide variety of 

ends.48 One such instance is where there are multiple parallel proceedings in different 

jurisdictions and the judgment in one is likely to give rise to issues of res judicata in 

the others.49 This is a scenario which usually falls within the doctrine of lis alibi 

pendens, which governs cases where a plaintiff has commenced simultaneous actions 

in multiple jurisdictions against the same party in relation to the same subject matter. 

In such a case, the court can compel that plaintiff to elect one jurisdiction to pursue its 

claim. Where it does so, proceedings in all the other courts must either be discontinued 

or put on hold.50 

41. This proposal to grant a stay of enforcement proceedings on the ground of case 

management may seem unusual, given that the New York Convention permits 

arbitrating parties to bring multiple enforcement proceedings concurrently, but it is, in 

my view, entirely consistent with principle. Courts have an interest in ensuring the 

efficient and fair resolution of a dispute as a whole, in a way that prevents or minimises 

the prospects of the duplication of resources or the risk of conflicting judgments.51 

Thus, although an award creditor is entitled to bring multiple enforcement proceedings, 
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if identical legal issues are raised, the award creditor may be compelled to elect which 

jurisdiction it wishes to proceed in first and the other proceedings should then be 

stayed. Once the chosen forum has rendered a decision, the proceedings in the other 

jurisdictions can then proceed, and the decision of the chosen forum on an 

international ground might be raised as the foundation of an estoppel. In considering 

whether to grant such a stay, the court should strive to strike a balance between the 

following three considerations: 

(a) First, the broad aim of the New York Convention of ensuring the uniform 

treatment of awards and its general pro-enforcement policy should be 

respected, and due regard must be had to the award creditor’s right to 

pursue multiple enforcement proceedings in different jurisdictions. Account 

may be taken of this, for instance, when the court is calibrating the length 

of the stay or the conditions to be imposed on such a stay having regard to 

such things as the availability of measures for the interim protection of 

assets. 

(b) Second, the principle of comity must be respected. This may be relevant in 

considering which of the foreign courts the proceedings should be stayed 

in favour of, if at all.  

(c) Third, the court should strive to prevent an abuse of process (by either 

party) and ensure the efficient and fair resolution of disputes. In this regard, 

the conduct of the parties may be relevant. The facts of the recent Autoridad 

case are illuminating insofar as the question of granting a case 
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management stay, albeit in a slightly different context, is concerned.52 The 

claimant had commenced proceedings in the English courts seeking 

declarations that the defendants were liable under certain guarantees they 

had furnished which were governed by English law. Subsequently, the 

defendants commenced arbitration proceedings under a separate set of 

contractual agreements, including a separate guarantee governed by 

Panamanian law, and sought, among other things, negative declarations 

that they were not liable under the Panamanian law guarantees. The 

defendants then applied for a stay of the English proceedings pending the 

conclusion of the arbitration but this application was refused. Central to 

Blair J’s decision was the timing of the proceedings, for it was plain to him 

that the claimant’s decision to proceed on the English guarantees instead 

of the Panamanian ones represented a reasonable commercial choice, 

while the defendant’s decision to commence an arbitration to seek negative 

declarations under the Panamanian guarantees was plainly strategic. While 

Blair J said that this did not rule out the grant of a stay, it certainly provided 

cause for hesitation.53   

42. Applied judiciously, I suggest that such an approach would represent only a 

modest restraint on the award creditor’s enforcement rights. However, the benefit is 

that it should result in greater consistency and orderliness in the resolution of all 

disputed matters, which, in turn, secures greater certainty and finality in international 

arbitration.54 
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43. This proposal is not without precedent. Article VI of the New York Convention 

provides for something similar. It states that if there is a pending setting aside 

application, an enforcing court may, “if it considers it proper”, adjourn its decision on 

enforcement pending the seat court’s decision on a setting aside application. In the 

right case, the invocation of Article VI has obvious case management benefits. Let me 

illustrate this point by referring to the well-known Dallah cases.55 In Dallah, the key 

question was whether the Government was bound by the arbitration agreement 

contained in an agreement which the Awami Hajj Trust, a separate legal entity set up 

by the Government of Pakistan, had entered into with Dallah. The tribunal, which was 

seated in Paris, applied principles of French law and concluded that because the trust 

was the alter ego of Pakistan, the state was bound by the arbitration agreement.  

44. Soon after, Dallah sought to enforce the award in both England and France. 

Pakistan resisted enforcement by arguing that there was no valid arbitration 

agreement between it and Dallah. In November 2010, the UK Supreme Court agreed 

and held that there was insufficient evidence of a “common intention” for Pakistan to 

be a party to the arbitration agreement and refused to enforce the award. Across the 

Channel, however, the opposite outcome was reached just three months later. In 

February 2011, the Cour d’appel held that the parties had intended for Pakistan to be 

party to the arbitration agreement and refused to set aside the award. 

45. As Professor Gary Born argues, Dallah was a good example of a case where 

Article VI of the New York Convention could have been invoked.56 Given that the 

matter involved issues of French law that were best adjudicated by the French courts, 
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Professor Born argues that the UKSC could have adjourned its decision on 

enforcement pending the French court’s decision on the setting aside application. This 

seems to me to be a sensible suggestion from a case management perspective. I 

envision the case management approach outlined above as playing a similar role to 

Article VI of the New York Convention, albeit in the slightly different context of there 

being concurrent enforcement proceedings. 

46. If this proposal were accepted, it would be consistent with modern trends towards 

greater transnational judicial cooperation. Twenty years ago, Lord Nicholls remarked 

that courts had to work together, otherwise “[t]he law would be left sadly lagging behind 

the needs of the international community.”57 I respectfully agree with this. Even in the 

absence of treaty intervention, there is much that national courts can do to work 

together to ease the process of dispute resolution and facilitate transnational business. 

Great strides have been taken in recent years, particularly in the field of insolvency, 

and I suggest that arbitration might well be the next frontier in this endeavour.58 

C. Extended doctrine of res judicata 

47. These principles governing the recognition of foreign judgments and issue 

estoppel only apply where setting aside proceedings have been commenced and there 

is a judgment of the seat court on the issue. An award debtor may, however, choose 

not to bring setting aside proceedings at all. It is in this context that the extended 

doctrine of res judicata needs to be considered. 
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48. The origin of the extended doctrine of res judicata can be traced to the 19th 

century decision of the English Court of Chancery in Henderson v Henderson.59 In 

essence, the rule in Henderson v Henderson requires parties to bring their whole case 

before the court so that all aspects of it may be finally decided once and for all. Except 

in special circumstances, the parties cannot return to the court to raise arguments 

which they could have raised, but chose not to on the first occasion.60 Unlike issue 

estoppel, the mischief that the rule seeks to address is not re-litigation of the identical 

subject matter; rather, it is the bringing of successive actions – even if these actions 

concern distinct issues – arising out of the same factual matter, which amounts to an 

abuse of court because it is an unreasonable imposition on the defendant to have to 

defend himself in such a piecemeal manner.61  

49. In the arbitral context, an argument might be made that a party’s failure to 

challenge the award before the seat court precludes it from subsequently opposing the 

recognition and enforcement of the award before an enforcing court. This is on the 

basis that arguments that may be raised at the enforcement stage could and should 

have been raised at the setting aside stage.62 However, I would argue that this view is 

wrong for two reasons. First, where no setting aside application has been made, there 

are no earlier proceedings to speak of, in which the point ought to have been taken. 

Second, and consistent with this, in my view, it would be contrary to what the Model 

Law contemplates to hold that a party resisting enforcement may be penalised for not 

having tried to set aside the award. In the Astro decision, the Singapore Court of 

Appeal held, after a close examination of the travaux préparatoires of the Model Law, 
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that an award debtor is entitled to choose between actively challenging an arbitral 

award before the seat court, and passively resisting the enforcement of the award 

before the enforcing court.63 This “choice of remedies” is at the heart of the Model 

Law’s design and it cannot be said that an award debtor who only invokes its passive 

remedy is, in any way, guilty of abusing the court’s process.64  

50. That being said, there might arguably be room for the extended doctrine of res 

judicata to operate in the situation where an award debtor has decided to invoke its 

active remedy. In such a case, the award debtor must then consider carefully which 

grounds it wishes to raise at the setting aside stage. If it could have relied on a certain 

international ground but did not do so, the extended doctrine of res judicata might well 

operate to preclude the award debtor from raising that same ground subsequently at 

the enforcement stage. This is particularly so if the argument is that there was some 

procedural irregularity in the arbitration, which is a matter that the seat court would 

eminently be in an excellent position to adjudicate. This would not apply to the 

domestic grounds, because the questions of whether an award violates the enforcing 

court’s public policy or whether the subject matter of the award is non-arbitrable under 

the law of the enforcing state are not issues which can be litigated in the seat court. 

IV. A return to the pre-eminence of the seat court? 

51. In summary, the approach I propose envisions the combined application of the 

doctrines of the recognition of foreign judgments, issue estoppel, and possibly in some 

circumstances, the extended doctrine of res judicata to the field of the enforcement of 
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arbitral awards. These are all tools which are ready to hand, as they are established 

features of the jurisprudence of common law jurisdictions. In the absence of treaty-

based reform, it seems to me that they offer a sound hope of achieving greater 

certainty in this area. Quite apart from the practical benefits, it seems to me that they 

are grounded powerfully in the principles of the comity of nations and finality, and there 

is much to commend their adoption.  

52. What, then, are the consequences for seat courts? Presently, the seat court has, 

at least potentially, the first word on all issues relating to the validity of the award. 

Under the common law approach I have proposed, it will often have the last word as 

well, at least insofar as it relates to the international grounds. This approach, which 

sees seat courts playing a special role in international arbitration, is more aligned to 

the territorialist than the delocalised view. Critics would say that this detracts from one 

of the core objectives of the New York Convention, which is to free the international 

arbitral process from the shackles of the law of the seat.65 With respect, I must 

disagree. 

53. In his Freshfields Lecture, Lord Mance forcefully argued that there has been and 

always will be a special link between an arbitration and its seat. In his view, decisions 

of the seat court are “decisions which the parties must, on the face of it, be taken to 

have accepted when that seat was chosen, and should in the ordinary case be treated 

as final and binding.”66 In other words, parties who agree to a particular seat may be 

taken to have intentionally submitted themselves to the law of the seat and whatever 

controls it exerts. This is particularly so since, as pointed out by Lord Mance, the 
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modern reality is that the choice of the seat is often a deliberate and conscious one.67 

Therefore, an approach that places weight on the decision of the seat court gives effect 

to, rather than conflicts with, the principle of party autonomy.  

54. I agree with this, and would argue that the pre-eminence of the seat court is the 

logical outworking of orthodox common law principles which I have discussed above, 

each of which is itself built on sound normative foundations, namely, the principle of 

the comity of nations and the public interest in having finality in litigation.  

55. Comity requires that no court should sit in judgment over the final decision of a 

competent court of another jurisdiction.68 So where the seat court has set aside or 

upheld an award on certain international grounds, it is not for the enforcing court to 

evaluate whether the seat court’s decision was correct. Save for the comparatively 

rare situations in which the seat court’s decision will not be recognised, the decision 

of the seat court should prevail. Viewed in this light, respect for the decision of the seat 

court is nothing less than respect for the sovereignty of the courts of the seat 

jurisdiction itself. This foundational principle lies at the heart of every common law 

system’s rules on the recognition and enforcement of foreign judgments. 

56. Provided that the seat court’s decision constitutes a final determination by a court 

of competent jurisdiction, the principle of finality demands that parties be precluded 

from re-litigating the same matter. At its heart, the doctrine of res judicata is grounded 

in the public interest of achieving finality in litigation. Judicial decisions must, if they 

are to mean anything at all, confer certainty and stability; and no legal system would 
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be able to function if all decisions were open to constant and unceasing challenge.69 

In like manner, an arbitral decision must represent a final and binding determination of 

the rights and liabilities of the parties concerned; and nothing can be as corrosive of 

confidence in the arbitral process than the prospect of endless litigation with the 

attendant risk of inconsistent outcomes. If the seat court has rendered a decision on a 

particular matter, and if the regular processes of appeal and review as provided by the 

law of arbitration have been exhausted, then the decision should be given due effect 

and the matter should end there. 

57. Taken together, these three principles of (a) party autonomy, (b) the comity of 

nations, and (c) finality explain the primacy of the seat court. What, then, are the 

practical implications of this?  

58. One possibility is that it would incentivise commercial parties to actively approach 

the seat court for a once-and-for-all solution, with the hope of using the judgment to 

found an issue estoppel and thereby stave off any further litigation. This is perhaps a 

high risk, high reward strategy for the award debtor because if it fails to set aside the 

award, it may find itself estopped from raising the same issues in all subsequent 

enforcement proceedings; but if it succeeds, subsequent enforcement proceedings 

should be plain sailing. It is for this reason that it seems to me that the choice of a seat 

will become an even more important consideration for parties who are contemplating 

arbitration. This then raises the question: what practical steps can a jurisdiction take 

to build itself up as a successful and attractive arbitral seat? 
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V. The road ahead for India 

59. Several years ago, I had the honour of delivering the Patron’s Address at the 

Chartered Institution of Arbitrators London Centenary Conference.70 In my address, I 

identified what I considered to be the basic architecture of a successful arbitral seat. 

These were: (a) laws that augment the practice and conduct of arbitration, (b) an 

independent judiciary experienced in, and respectful of, the fundamental precepts of 

international arbitration, (c) freedom of choice in representation, (d) purpose-built first-

in-class dispute resolution facilities, and (e) a staunch adherence to international 

arbitration treaties. In my view, these five factors remain key today and I am heartened 

to see that India has made significant progress on all of these fronts in the last decade 

or so. 

60. I begin with the first two factors – laws that augment the practice and conduct of 

arbitration, and an independent judiciary that respects the fundamental precepts of 

international arbitration. The overall tenor of recent judicial pronouncements and 

legislative amendments strongly suggest that India is taking concerted steps to 

position itself as an arbitration-friendly jurisdiction. 

61. A few years ago, the Indian Parliament passed the Arbitration and Conciliation 

(Amendment) Act of 2015. Among the changes made was the introduction of 

section 34(2A), which makes it clear that Indian courts do not have the jurisdiction to 

set aside awards rendered in foreign-seated arbitrations. This section is essentially a 

codification of the holding in Bahrat Aluminium,71 in which the Indian Supreme Court 
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overruled its earlier decision in Venture Global and held that section 34 of the 

Arbitration and Conciliation Act of 1996 did not permit the Indian courts to set aside 

foreign-seated awards.72 This has provided welcome statutory reassurance that Indian 

courts will not intervene to set aside such awards.  

62. Another noteworthy amendment is the addition of an explanation to section 34 to 

clarify that “the test as to whether there is a contravention with the fundamental policy 

of Indian law shall not entail a review on the merits of the dispute.” This appears to 

have been directed at reversing the holding in Oil & Natural Gas Corp v Saw Pipes 

Ltd, where the court had decided that awards which were contrary to substantive 

provisions of Indian law or against the terms of the contract could be set aside for 

being contrary to Indian public policy.73 That case was criticised as having given too 

expansive a reading to the doctrine of public policy because it effectively granted 

Indian courts the mandate to conduct a merits review of an award. This is contrary to 

the principle of minimal curial intervention that is the bedrock of the modern 

international arbitration regime. As the Singapore Court of Appeal observed in its 2015 

decision in AKN v ALC, where it declined an invitation to set aside an award on the 

ground of legal error:74 

The courts do not and must not interfere in the merits of an arbitral award 

and, in the process, bail out parties who have made choices that they might 

come to regret, or offer them a second chance to canvass the merits of their 

respective cases. This important proscription is reflected in the policy of 

minimal curial intervention in arbitral proceedings, a mainstay of the Model 

Law … 
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63. It is heartening to see that the principle of minimal curial intervention has now 

been codified and will set the proper direction for Indian courts to take in the years to 

come. 

64. I come to the third factor – freedom of choice in representation. In international 

arbitration, there can be no monopoly on the provision of legal services. The reality is 

that foreign parties will not readily agree to arbitrations in India if they are denied legal 

representation of their choice. Allow me to share Singapore’s experience in this regard. 

In 1987, the Singapore High Court delivered its decision in the Turner case, where it 

held that only Singapore-qualified lawyers could appear in Singapore-seated 

arbitrations.75 This decision, which was based on a restrictive reading of Singapore’s 

Legal Profession Act, was greeted with widespread criticism, and cast Singapore as a 

parochial jurisdiction more concerned with protecting the interests of local lawyers 

rather than one which was pro-arbitration and outward-looking, greatly hurting 

Singapore’s attractiveness as an arbitration seat. 76 

65. The legislature quickly took steps to reverse this decision. In 1992, it amended 

the Legal Profession Act to provide that foreign counsel could freely appear in 

Singapore-seated arbitrations, subject only to the proviso that if there were issues of 

Singapore law, they had to appear together with Singapore counsel.77 In 2004, this 

restriction was removed and foreign counsel were at liberty to appear in all Singapore-

seated arbitrations without being accompanied by local counsel, regardless of the 

applicable law of the arbitration.78 This provided a great fillip to Singapore’s arbitration 
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ambitions. Today, Singapore is ranked as one of the most preferred arbitration seats 

in the world, and the number one seat in Asia for ICC arbitrations.79 

66. It should also be noted that the involvement of foreign counsel may extend 

beyond participation in the arbitration itself, and include – in an appropriate case – 

representation in the curial proceedings which follow. Late last year, the Singapore 

Court of Appeal allowed the application of Mr Harish Salve, Senior Advocate, for ad 

hoc admission as an advocate and solicitor of the Supreme Court of Singapore to 

argue issues of Indian law in connection with an application to set aside an ICC award 

before the Singapore court. In the grounds of its decision, the court noted that where 

an arbitration is governed by complex foreign law, the admission of foreign counsel 

might aid the seat court in the exercise of its supervisory powers by providing “the 

most complete possible picture of the foreign law and policy, and how they operate in 

the jurisdiction they spring from”.80 The other side has since successfully applied to 

have Mr Gopal Subramanian, a Senior Advocate of equally high renown, present its 

case. This decision further boosts Singapore’s reputation as an arbitration-friendly 

seat.  

67. I note that in the Report of the High Level Committee to Review the 

Institutionalisation of Arbitration Mechanism in India, it was recommended that the 

Advocates Act of 1961 should be amended to allow foreign lawyers to participate in 

arbitrations in India, so long as they do not advise on matters of Indian law.81 If this is 

accepted, I have no doubt that India’s attractiveness as a seat jurisdiction will be 

enhanced. 
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68. The fourth factor concerns the availability of dispute resolution facilities. It is 

appropriate, at this juncture, to look to the organisers of today’s 10th Annual 

International Conference. The Nani Palkhivala Arbitration Centre is located in 

Mylapore, the commercial hub of Chennai, and it has bold aspirations to become a 

centre of excellence in the field of institutional arbitration. In 2016, the Mumbai Centre 

for International Arbitration was opened and it was, for the first time last year, instructed 

by the Supreme Court of India to appoint an arbitrator in a global dispute upon the 

failure of one of the parties to do so, which is a new mechanism introduced by the 

2015 amendments to the Arbitration and Conciliation Act of 1996.82 A combination of 

supporting laws plus a nation-wide commitment to the development of first-in-class 

dispute resolution facilities will only make India a more compelling destination for 

arbitration. 

69. Finally, I come to the fifth factor – a staunch adherence to international treaties 

designed to sustain an international system of arbitration. India is already a signatory 

to the New York Convention and it has adopted, in large measure, the provisions of 

the Model Law in the Arbitration and Conciliation Act of 1996. Yet, what remains is for 

full effect to be given to the spirit of these provisions. One key way in which this can 

be done is if the common law approach, which I believe is congruent with the key 

objectives of the New York Convention and Model Law to achieve consistency and 

regularity in the worldwide treatment of arbitral awards, is adopted.  
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VI. Conclusion 

70. In a previous speech, I suggested that all stakeholders in international arbitration 

need to have conversations about important issues such as how to develop a 

consensus as to the effect of decisions of the seat court, how to resolve the operation 

of issue estoppel in enforcement decisions, and the ways in which the value of finality 

can be strengthened.83 I am delighted that with this paper, I have had the opportunity 

to revisit precisely those themes. 

71. In closing, I will say that India’s arbitration regime has already undergone 

significant developments which have brought her several steps closer to the likes of 

successful seats around the world. India is, and will continue to be, an important 

participant in global conversations on how jurisdictions can work towards creating 

greater certainty and finality in international arbitration. I look forward to having more 

such conversations with you in the future. 

72. Thank you very much for inviting me to share my thoughts with you. I wish this 

conference every success. 
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